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Ani mal Legal Defense Fund, Inc., et al.,
Appel | ees

V.

Daniel R dickman, In his official capacity as Secretary,
United States Departnent of Agriculture, et al.,

Appel | ant's
Nat i onal Associ ation for Bi onedi cal Research,
Appel | ee
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Nos. 97-5009 and 97-5074

Appeal s fromthe United States District Court
for the District of Colunbia
(No. 96cv00408)

John S. Koppel, Attorney, U S. Departnent of Justice,

argued the cause for appellants in dickman, et al. in 97-5031.
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tant Attorney General, M chael Jay Singer, Attorney, and
Wlm A Lewis, US. Attorney.

Harris Weinstein argued the cause for appellant
Nat i onal Associ ation for Bionedi cal Research in No.

97-5009. M chael G M chael son was with himon the
brief.

Shel don E. Steinbach, Robert H Loeffler and Stephen S.
Dunham were on the brief for amci curiae The Associ ati on of
Ameri can Medi cal Col |l eges, The Anerican Council on Edu-
cation and The Pharnmaceuti cal Research and Manuf acturers
Associ ation of Anmerica.

Kat herine A. Meyer and Valerie J. Stanley filed the briefs
for appellants in No. 97-5074.

Kat herine A. Meyer argued the cause for appellees in No.
97-5009. Wth her on the brief was Valerie J. Stanley.

Harris Weinstein and M chael G M chael son were on the
brief for the National Association for Bionedical Research as
appel l ee in No. 97-5074.

Leslie G Landau was on the brief for am cus curiae The
Jane Goodall Institute for WIldlife Research, Education and
Conservati on.

Before: WIlians, Sentelle, Garland, G rcuit Judges.
pinion for the court filed by Crcuit Judge WIIlians.

WIlliams, G rcuit Judge: In Animal Legal Defense Fund,
Inc. v. @ickman, 154 F.3d 426 (D.C. Cir. 1998) (en banc), we
held that plaintiff Marc Jurnove has standing to chall enge
regul ati ons pronul gated by the Secretary of Agriculture in
1991 that purport to set "mnimumrequirenents ... for a
physi cal environment adequate to pronote the psychol ogica
wel | -being of primates.” 7 U S.C. s 2143(a)(1)-(2). The en
banc court |eft untouched the panel's decision that Animal
Legal Defense Fund | acked standing. 154 F.3d at 428-29 n.3.
The court referred the nmerits--the question whether the
Secretary's regul ations satisfy that statutory mandate and the
Admi ni strative Procedure Act--to a future panel. 1d. at 429,
445. Finding that the regul ations do neet the statutory and
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APA tests, we reverse the district court's decision to the
contrary.

* * *

In 1985 Congress passed the I nproved Standards for
Laboratory Animals Act, Pub. L. No. 99-198, 99 Stat. 1645,
anendi ng the Animal Welfare Act of 1966. See 7 U S.C.

s 2131 et seq. The 1985 anmendnents directed the Secretary
of Agriculture to promul gate "standards to govern the hu-
mane handling, care, treatnent, and transportation of aninals

by deal ers, research facilities, and exhibitors." Id.
s 2143(a)(1). The Act specified that anong these nust be
"mnimumrequirenents ... for a physical environnent ade-

quate to pronote the psychol ogi cal well-being of primtes."
Id. s 2143(a)(1)-(2).

There are over 240 species of non-human primates, ranging
from marnosets of South Anerica that are a foot tall and
wei gh I ess than half a pound to gorillas of western Africa
standing six feet tall and weighing up to 500 pounds. It
proved no sinple task to design regulations to pronote the
psychol ogi cal well-being of such varied species as they are
kept and handl ed for exhibition and research. Notice of
intent to issue regulations was first published in the Federa
Regi ster in 1986, 51 Fed. Reg. 7950 (1986), but the Secretary
did not publish proposed regulations until 1989. 54 Fed. Reg.
10897 (1989). After receiving a flood of conments (10, 686
timely ones, to be precise), the Secretary reconsidered the
regul ati ons and publi shed new proposed regul ations in 1990.
55 Fed. Reg. 33448 (1990). After receiving another 11,392
comments, he adopted final regulations in 1991. 56 Fed. Reg.
6426 (1991); 9 CFR s 3.81.

The final regul ations consist of two separate nodes of
regul ation, typically known as engi neering standards and
performance standards. The forner dictate the required
nmeans to achieve a result; the latter state the desired out-
cones, leaving to the facility the choice of nmeans. See 56
Fed. Reg. at 6427 (discussing engi neering and perfornmance
standards generally). The Secretary identifies five guidelines
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that he considers engi neering standards, which in substance
require as follows: (1) restraints are generally prohibited
subject to certain exceptions as determ ned by the attendi ng
veterinarian or the research proposal, 9 CFR s 3.81(d); (2)
primary encl osures nmust be "enriched" so that primtes may
exhibit their typical behavior, such as sw nging or foraging,
id. s 3.81(b); (3) certain types of primtes nust be given
special attention, including infants, young juveniles, individu-
ally housed primtes, and great apes over 110 pounds, again

in accord with "the instructions of the attending veterinari -

an," id. s 3.81(c); (4) facilities must "address the social needs
of nonhuman primates ... in accordance with currently ac-
cepted professional standards ... and as directed by the

attendi ng veterinarian,"” but they may individually house pri-
mat es under conditions further specified in the regul ations,

id. s 3.81(a); and (5) mninumcage sizes are set according to
the typical weight of different species, id. s 3.80(b)(2)(i).

To i npl enment these guidelines and to pronote the psycho-
| ogi cal well-being of the primates, facilities nust devel op
per f or mance pl ans:

Deal ers, exhibitors, and research facilities nmust devel op
docunent, and follow an appropriate plan for environ-

ment enhancenent adequate to pronote the psychol ogi -

cal well-being of nonhuman primates. The plan nmust be

in accordance with the currently accepted professiona
standards as cited in appropriate professional journals or
ref erence guides, and as directed by the attendi ng veteri -
narian. This plan nmust be nade available to APH S

[ Ani mal and Plant Health Inspection Service] upon re-
qguest, and, in the case of research facilities, to officials of
any pertinent fundi ng agency.

Id. s 3.81.

Jurnove primarily maintains that nothing about these regu-
| ati ons establishes "m nimumrequirenents ... for a physica
envi ronnent adequate to pronote the psychol ogi cal well -
being of primates,” and that the Secretary's use of perfor-
mance plans and his apparent deference to on-site veterinari-
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ans amount to an inperm ssible delegation of his legal re-
sponsibility.

The district court agreed. Animal Legal Defense Fund v.
dickman ("ALDF"), 943 F. Supp. 44 (D.D.C. 1996). It held
that the regulation "fails to set standards,” by which the
district court nmeant engi neering standards, and that "the
regul ati on conpletely del egates the establishment of such
standards to the regul ated entities" because "[a]t best, the
regul ation refers these entities to the direction of their at-
tendi ng veterinarians--who are not under the control of the
agency." 1d. at 59. The district court also concluded that
the Secretary had a duty to require social housing of primates
given a finding by the Secretary that "[i]n general, housing in
groups promotes psychol ogical well-being nore assuredly
t han does individual housing.” I1d. at 60 (quoting 56 Fed.

Reg. at 6473). As the court read the regul ation "the agency
del i neates only when social grouping mght not be provided,"
and therefore "the regul ati on does not contain any m ni mum
requi renent on a point recogni zed by the agency itself as
critical to the psychol ogical well-being of primates." Id.

* * *

Jurnove argues that the plain | anguage of the statute--the
Secretary shall establish "mnimumrequirenments ... for a
physi cal environment adequate to pronote the psychol ogi ca
wel | -being of primates”--requires that the Secretary spell out
exactly how primates may and may not be housed and
handl ed (i.e., engineering standards), or at |east spell out the
"mnimumrequirements” in this manner. The Secretary's
enphatic first response is: we did.

Jurnove consistently reads the regulations, as did the dis-

trict court, as if the only "requirenment” of the facilities is the

producti on of a performance plan and that, basically, anything
goes--provided the facilities honor what he views as the

enpty formality of finding some sort of support from "cur-
rently accepted professional standards as cited in appropriate
prof essional journals or reference guides"” and from"the
attending veterinarian." 9 CFR s 3.81. This reading yields
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an obvi ous parade of horribles. Facilities will find unscrupu-
| ous veterinarians to rubber-stanp outrageous practices, and
fringe periodicals will be the coin of the animal realm This,
argues Jurnove, is not the setting of "standards" or "m ni-
mum requi rements” that the statute plainly comuands.

W& need not deci de when performance standards al one
could satisfy a congressional nmandate for m ninumrequire-
ments, or whether the sort of agency deference depicted by
Jurnove could ever do so. The regul ations here include
speci fic engineering standards. The nost obvious exanple is
the regul ati on of cage sizes, id. s 3.80, which even Jurnove
grants is an engineering standard. Jurnove attenpts to
di scount the "primary enclosure" requirenments because they
appear in a different section of the regul ations, and the
Ani mal Wl fare Act had previously nandated standards for
"housing." But the Secretary stated that the cage require-
ments were set as part of the standards for pronoting
psychol ogi cal well-being, 56 Fed. Reg. at 6468, and it is
perfectly pernissible to inplenment congressi onal comuands
t hrough conpl enentary regul ati ons, sone of which serve
multiple goals. See Public Gtizen, Inc. v. FAA, 988 F.2d
186, 192-93 (D.C. Cir. 1993).

The Secretary's requirenment bases cage size on the weight
of the primate, with special provisions for great apes, whereas
the previous regulations nmerely required "sufficient space to
al | ow each nonhurman primate to make normal postural ad-
justments wi th adequate freedom of novenent." 56 Fed.

Reg. at 6469. By hiking the requirenents, the Secretary
addressed an issue that Congress considered one of the
central elenments of a primate's psychol ogi cal well-being. The
statutory | anguage speaks of m nimumrequirenments for the
"physi cal environnent"” of the primate, 7 U S. C

s 2143(a)(2)(B), and the Conference Comrittee noted that
"[t]he intent of standards with regard to pronoting the
psychol ogi cal well-being of primates is to provide adequate
space equi pped with devices for exercise consistent with the
primate's natural instincts and habits.” HR Conf. Rep. No.
99-447, at 594 (1985) (enphasis added).
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Simlarly, the regulations on environnmental enrichnent,
speci al consideration of certain primates (infants, juveniles,
etc.), and restraint devices all plainly provide engineering
standards. 9 CFR s 3.81(b)-(d). The facilities "nmust" pro-
vi de environnmental enrichnment and special consideration for
certain primates, id. s 3.81(b), (c), and they "nust not"
maintain primates in restraint devices "unless required for
heal th reasons as determ ned by the attendi ng veterinarian or
by a research proposal approved by the Conmttee at re-

search facilities," id. s 3.81(d). The regulation on restraints
then makes clear that even where a veterinarian approves of
restraints, there are still limts:

Mai nt enance under such restraint nmust be for the short-
est period possible. In instances where |ong-term (nore
than 12 hours) restraint is required, the nonhuman pri-
mat e nust be provided the opportunity daily for unre-
strained activity for at |east one continuous hour during
the period of restraint, unless continuous restraint is
required by the research proposal approved by the Com
mttee at research facilities.

Id. Although research facilities may be allowed to restrain
primates continuously, this limted exception is not offered to
non-research handlers and is in keeping with the statute's bar
on the Secretary frominterfering with research. See 7

US C s 2143(a)(6) (A (i)-(iii).

These "requirenents” may be mininmal but they are clearly
mandatory. Jurnove argued, and the district court agreed,
that this case begins and ends with the fact that the Secre-
tary provided no engi neering standards. ALDF, 943
F. Supp. at 59. But in fact he did.1

1 Having found that the Secretary "ha[s] not yet issued stan-
dards,"” the district court went on to hold that he had "unlawfully
wi t hhel d and unreasonably del ayed" action in violation of the APA;
it ordered the Secretary to "conmence appropriate rul enaking
procedures” and promul gate standards. 943 F. Supp. at 59-60.

Qur hol ding here noots this theory and accordi ngly we vacate that
portion of the order.
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It of course remains possible that the engineering and
performance standards chosen by the Secretary are not
enough to nmeet the mandate of "m ni mumrequirenents.”
We assess this issue under the famliar doctrine that if
Congress has spoken to the preci se question at issue, we
must "give effect to the unanbi guously expressed intent of
Congress, " but if Congress has not, we defer to a permssible
agency construction of the statute. Chevron U S. A Inc. v.
NRDC, 467 U.S. 837, 842-43 (1984).

Here Jurnove's Exhibit A (and indeed his only serious
exanple) is the Secretary's handling of primtes' "social
grouping.” In 1989 the Secretary proposed to include a
requi renent of group housing for prinmates, saying that he
i ntended to enphasi ze that

nonhuman primates nust be grouped in a primary encl o-
sure with conpati ble menbers of their species or with
ot her nonhuman primate species, either in pairs, fanmly
groups, or other conpatible social groupings, whenever
possi bl e and consistent with providing for the nonhuman
primates' health, safety, and well-being, unless social
grouping is prohibited by an ani mal care and use proce-
dure and approved by the facility's Conmttee.

54 Fed. Reg. 10822, 10917 (1989). This proposal was based

on evidence that "nonhuman prinmates are social beings in

nature and require contact with other nonhuman primates for
their psychol ogi cal well-being," and that "[s]ocial deprivation
is regarded by the scientific community as psychol ogically
debilitating to social animals.” 1d.

The final rule, of course, refrained frominposing such a
general group housing requirenent. Jurnove (stating his
case in the best light) would tie the agency to its 1989
proposal on two theories: He argues first under Chevron that
because of this finding any interpretation of the statute not
recogni zi ng soci al grouping as one of the "m ni mumrequire-
ment s" could not be a reasonable interpretation of the stat-
ute. And second he clains that the Secretary's deci sion was
arbitrary and capricious because he failed to explain it ade-
quately, in violation of the Adm nistrative Procedure Act and
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the principles set out in Mdtor Vehicle Mrs. Ass'n v. State
Farm Mutual Auto. Ins. Co., 463 U S 29, 43 (1983). W

have di stingui shed between Chevron review and State Farm
arbitrary and capricious review, see Arent v. Shalala, 70 F.3d
610, 615-16 (D.C. Cir. 1995), but the two issues "overlap at
the margins," id. at 615, 616 n.6; |ndependent Petrol eum
Assn. v. Babbitt, 92 F.3d 1248, 1258 (D.C. Cr. 1996), and our
review here exenplifies such overlap. See also Kenneth Cul p
Davis & Richard J. Pierce, Jr., Administrative Law Treati se,

s 7.4, p. 214-15 (Supp. 1998) ("[T]here is conplete overlap
bet ween Chevron step two and State Farm ... a rule that

adopts an 'unreasonable' interpretation of a statute within the
meani ng of Chevron step two is "arbitrary and capri ci ous
within the neaning of State Farm").

The Secretary's 1989 proposal was at odds with coments
already in the record. For exanple, comrents of the Aneri-
can Psychol ogi cal Association had noted the wide disparities
in social behavior anong primates, with some formng |arge
troops of 50 to 100 or nore, others living in small groups of
10 to 20, and still others spending their lives in al nost
solitary isolation or as pairs in the wild. The 1989 proposa
itself then generated new opposing comrents, nost notably
fromthe University of Chicago, which pointed out that group
housi ng "can significantly increase the incidence of trauma,
the spread of upper respiratory and gastroi ntestinal diseases
and nore recently has been responsible for the outbreak of
Sim an Acquired | nmune Deficiency Syndrone." Moreover,
according to these comments, an image of nonhuman pri-
mates blissfully coexisting in groups is a substantially incom
pl ete depiction of species-typical behavior. Again, as the
Uni versity of Chicago infornmed the Secretary: "Even in
conpati ble groups in no specific distress, species typica
activities include threatening, chasing, fighting, wounding,
hair-pul ling, food conpetition, dom nance chall enges and re-
versal s, and di spl acenent of subordinate aninmals fromfood,
wat er and shelter. Such activity can threaten the animals
heal th and wel | -being."

The Secretary took account of such coments, just as the
designers of "notice and coment” rul enaking intended. He
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poi nted to expressions of concern that "social grouping would
endanger the animal's [sic] welfare by increasing noise and
fighting," 55 Fed. Reg. at 33491, and to contentions that

di fferences anong species (there are, recall, over 240) re-
qui red "discretion be used in deciding whether to enpl oy
group housing,"” id. Although it is true (as the district court

noted and Jurnove here argues) that even in the final rule-
maki ng the Secretary observed that "[i]n general, housing in
groups pronotes psychol ogical well-being nore assuredly

t han does individual housing," 943 F. Supp. at 60 (quoting 56
Fed. Reg. at 6472-73), that generality was obviously qualified
by the remarks just quoted.

Thus the Secretary proposed a new regul ati on on soci al
gr oupi ng:

The environnent enhancenent plan must include specific
provisions to address the social needs of nonhuman pri-
mat es of species known to exist in social groups in
nature. Such specific provisions nmust be in accordance
with currently accepted professional standards, as cited
in appropriate professional journals or reference guides,
and as directed by the attendi ng veterinarian.

55 Fed. Reg. at 33525; 9 CFR s 3.81(a) (final rule sane).

The regul ation then offers "exceptions" to the social needs
provision if the primate is vicious or debilitated, if it carries
cont agi ous diseases, or if its potential conpanions are not
conpatible. 1d. s 3.81(a)(1)-(3). Even though social group-

ing is no longer formally mandated (facilities nust only

produce a "specific" plan for action that addresses "soci al
needs"), the Secretary rightly argues that the enuneration of

t he "exceptions" makes social grouping the "norm"

Contrary to the view of the district court, the statute did
not force the Secretary to require social grouping and then
specify exceptions. See 943 F. Supp. at 60. To the contrary,
we accord agenci es broad deference in choosing the |evel of
generality at which to articulate rules. See Anerican Truck-
ing Ass'ns v. Departnent of Transp., 166 F.3d 374, 380 (D.C.

Cr. 1999); New Mexico v. EPA, 114 F.3d 290, 293 (D.C. Cir.
1997). Nothing in the statutory mandate required greater
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specificity. See New Mexico, 114 F.3d at 293 (statutory
mandate to set "criteria" for waste plant certification "says
not hing to suggest that the criteria nmust be detailed or
quantitative"); Public GCtizen v. FAA 988 F.2d 186, 191-92
(D.C. Cr. 1993) (statutory nandate to set "m nimum staffing
| evel s" did not require specification of precise nunbers of
personnel ). Mich as in New Mexico, because the Secretary

was reasonably concerned that nore preci se specification

m ght cause harm it was entirely reasonabl e under the
statute for himto choose a relatively flexible standard. See
55 Fed. Reg. at 33491; New Mexico, 114 F.3d at 293.2

The expl anation that renders the Secretary's interpretation
of the statute reasonable also serves to establish that the fina
rule was not arbitrary and capricious. Conpare Arent, 70
F.3d at 616-17. \Where "Congress del egates power to an
agency to regul ate on the borders of the unknown, courts
cannot interfere with reasonable interpretations of equivoca
evi dence"; courts are nost deferential of agency readings of
scientific evidence. See New York v. EPA, 852 F.2d 574, 580
(D.C. Cr. 1988) (quoting Public G tizen Health Research
G oup v. Tyson, 796 F.2d 1479, 1505 (D.C. Cir. 1986)). There
islittle question that the Secretary was forced to regul ate
the borders of the unknown" in setting the baseline of rights
to "psychol ogi cal well-being" for nonhuman primates, or at
| east how to "pronote"” their psychol ogical well-being. In
changi ng the design of the regulations, the Secretary pointed
to substantial conflicting evidence on whether a stringent
soci al grouping requirement was a good idea, 55 Fed. Reg. at
33491, and thus his final policy judgment on social grouping
was reasonabl e.

on

Jurnove may well be correct that sone of the Secretary's
regul ations may prove difficult to enforce, or even difficult to
augnment through subsequent "interpretation.” Cf. Hoctor v.

2 It is difficult to discern what difference use of the district
court's preferred nmethod (a requirenent subject to exceptions)
woul d make. G ven the Secretary's anply supported findings, the
exceptions woul d necessarily have been at a rather broad | evel of
generality.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5031  Document #493089 Filed: 02/01/2000  Page 12 of 13

USDA, 82 F.3d 165 (7th Gr. 1996). But the requirenents
such as the ones on cage size and restraints are emnently
enforceabl e, and the Secretary has begun to offer interpreta-
tions likely to assist both regul atees and enforcers. See
Draft Policy on Environnent Enhancerment for Nonhuman
Primates, 64 Fed. Reg. 38145 (1999).

* * *

Two final issues. ALDF now asserts standing in its own
right on the basis of an "informational injury": the proposed
rules required that facilities submt performance plans to the
agency (potentially making them subject to the Freedom of
Information Act), but the final rule required only that the
pl ans "be nade available to APH S upon request.” 9 CFR
s 3.81. ALDF' s alleged "informational injury” is the |ack of
sufficient notice of this rule change. The argunent is fore-
cl osed, however, by ALDF' s failure to raise the "information-
al injury"” theory before the first panel to hear this appeal
See Ani mal Legal Defense Fund, Inc. v. dickman, 130 F.3d
464, 470 (D.C. Cir. 1997) ("ALDF specifically disclains any
informational injury resulting froma violation of the Animal
Wel fare Act."). This leaves only ALDF s procedural claim
that the change was not a "logical outgrowh" of the earlier
proposal and thus a violation of "notice and conment” re-
qui rements. But standing to raise a procedural injury re-
qui res that the procedural norm be one "designed to protect
some threatened concrete interest” of the plaintiff, see Lujan
v. Defenders of Wldlife, 504 U S 555, 573 n.8 (1992), and the
prior panel found that ALDF had advanced no such concrete
interest. 130 F.3d at 470-71

The second i ssue concerns intervention by the Nationa
Associ ation for Bi omedi cal Research, which argued for up-
hol di ng the Secretary's regulations. Plaintiff (presunmably
Jurnove) challenges the Association's intervention on severa
grounds. Since we uphold the Secretary's regul ations, the
i ssues surrounding the intervention are at present noot. If
t he Associ ati on seeks participation in any future proceedi ngs,
the issue of intervention can be determ ned at that tine,
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dependent upon its showi ng of the inadequacy of government
representation of its interests then in prospect. See Solid
Waste Agency v. United States Arny Corps of Eng'rs, 101
F.3d 503, 508-09 (7th Cr. 1996).

* * %
The decision of the district court is

Rever sed.
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